INTRODUCTION
In the 1930's, the South was a poverty-stricken section of America that had escaped the wealth accumulated in other regions of the country. In 1933, for example, the per capita income in the Tennessee Valley was only 45 percent of the national average. 1 Thousands of rural southern people had no electricity, or running water, suffered failing crops year after year from depleted and eroding soils and lived in abject poverty. Additionally, the large timber companies had cut the best timber using the common practice of "high-grading" and clear-cutting. The nation as a whole was reeling from the devastating impacts of the Great Depression, and the South, particularly, the rural South, was in a desperate struggle for survival.
The Tennessee Valley Authority (or "TVA" or "The Corporation") is generally known as one of Franklin D. Roosevelt's New Deal solutions to the Great Depression. The idea, however, was one FDR shared with Senator George Norris, Chairman of the Senate Agriculture Committee in 1933.
3 Senator Norris envisioned a government power project at Muscle Shoals, Alabama, site of two federally-owed nitrate plants, as a way to thwart the growth and expansion of private power monopolies championed by Republican Wendall Wilkie. 4 President-elect Roosevelt visited Muscle shoals, Alabama, in January of 1933 and gave an impromptu speech in which addressed power projects in general.
[W]e have an opportunity of setting an example of planning, not just for ourselves but for generations to come, tying in industry and agriculture and forestry and flood prevention, tying them all into a unified whole over a distance of a thousand miles so that we can afford better opportunities and better places for living for millions of yet unborn in the days to come.5
In March 1933, in the depths of the Great Depression, Roosevelt took office. The most pressing issue at that time was the nation's economy. 6 The TVA Act was part of a legislative initiative within the first 100 days of the Roosevelt Administration to solve this problem. 7 Uniquely, it incorporated Theodore Roosevelt's principle of using natural resources to benefit people and Franklin Roosevelt's "view of an active government in which government agencies would work with people to help overcome social and economic problems." 8 Sadly, however, the idealism of Franklin Roosevelt's TVA has evolved (or eroded) into a business enterprise which today functions more like the private company. Senator Norris had feared this result.
In November, 1933, Congress enacted the TVA Act and mandated the new federal agency to provide, in the Tennessee River drainage basin (1) the maximum amount of flood control; (2) the maximum development of the Tennessee River for navigation purposes; (3) the maximum generation of electric power consistent with flood control and navigation; (4) the proper use of marginal lands; (5) the proper method of reforestation of all lands in said drainage basin suitable for reforestation; and (6) the economic and social well-being of the people living in the Tennessee River basin. 9 Of these six congressional purposes, only the third makes direct reference to power generation and then only when consistent with flood control and river navigation. Power production really did not become an important part of TVA until World War II. The TVA's other five stated purposes have become known in the Valley as the non-power programs.
To accomplish the statutory purposes, Congress gave TVA unprecedented powers of eminent domain to acquire lands for dams, reservoirs, power production, navigation projects, public recreation, and industrial development for "the economic and social well being of the people."
10 Congress also restricted how and for what purposes TVA could dispose of land after being acquired in the name of the United States of America. 1 1 This article looks briefly at the purposes for which land was acquired and then explores the limits of TVA's power to dispose of public lands taken by eminent domain and held in the name of the United States of America. The scope of this article is narrow and addresses a practice initiated by TVA in the mid 1980's of selling publicly owned lands for private residential development along the shoreline of reservoirs. This practice brings into question what is meant by "the proper use of marginal lands," and providing for "the economic and social well-being of the people living in said river basin." ' 12 Additionally, the article examines the resurgence of concerned Native American Tribes, non-tribal associations and grass-root environmental 8. Id. 9. 16 U.S.C. § 831v (1994). 10. 16 U.S.C. § 831c (1994). 11. These restrictions are contained in 16 U.S.C. § 831c(k) and 16 U.S.C. § 831dd (1994) . 12. 16 U.S.C. § 831v (1944) .
organizations for protecting and preserving Native American burial grounds and other sacred sites. Including TVA's responsibilities to preserve and protect archaeological resources on public lands entrusted to it.
Historically, lands now owned by the United States and managed by TVA were the home of many southeastern tribes. Among the most notable are Cherokee, Creek, Choctaw, Chickasaw, and Shawnee. A predecessor, the Euchee probably inhabited a portion of eastern Tennessee during the Mississippian archaeological period. 13 Another Mississippian Tribe, the Quapaw, lived in scattered villages along the Mississippi River from northeast Missouri through Tennessee from about 1300 AD to 1500 AD.
14 As a federal agency, TVA is bound to recognize the National Historic Preservation Act, the Archaeological Resource Protection Act, 16 the Native American Graves Protection and Repatriation Act (NAGPRA), 17 and the American Indian Religious Freedom Act, 18 should any human remains or artifacts of cultural significance be uncovered.
The public land issues addressed in this article have not been judicially litigated in the context of the TVA Act. The large majority of land issues litigated by TVA over the years are associated with the right of eminent domain. 19 For these reasons, this article looks at federal court decisions which generally discuss TVA's legal status relative to the language of the statute and draws heavily on personal interviews with knowledgeable persons within and outside of TVA. Additionally, a sincere effort was made to include commentary and analysis from Tribal representatives, with limited success. The hesitancy of Native Americans to discuss the impact of the sale or lease of public lands which may contain sacred sites may be due in part to their not wanting to divulge the location of these sites for fear of pillage and looting by artifact collectors.
Additionally, the hesitancy could relate back to the hard-fought legal battles waged by the Eastern 13. The Mississippian Period is described from 1000 AD to about 1540 AD. Interview with Corky Allen, Repatriation Officer, Euchee Tribe of Oklahoma (Sept. 6, 1998).
14. The Quapaw, Dheghian Souian people originally from the Ohio Valley, are believed to have migrated south and settled along the river in the west Tennessee counties of Dyer, Obion, Lake, Tipton, Lauderdale and Shelby. Regardless of these limitations, this Article argues that public lands entrusted to TVA management and taken by eminent domain for public purposes declared by Congress, cannot be sold legally and deeded directly to developers for private residential use. This article does not take the position that Congress should amend the Act. Rather, because the TVA is a creature of its statute and cannot lawfully act outside the range of permissible choices allowed by Congress, the article concludes that TVA is required to comply strictly with the land management restraints placed on it by Congress in fulfilling the six mandates.
I. PUBLIC LANDS IN THE TENNESSEE VALLEY AND TVA'S CHANGING MANAGEMENT PARADIGM.

A. The Early Years
In the formative years, TVA acquired thousands of acres of land for reservoirs, and marginal land around them. Additionally, TVA acquired or leased land for transmission lines. The Act authorizes TVA to acquire lands for construction of dams, reservoirs, transmission lines, power houses, and other structures and navigation projects at any point along the Tennessee River or its watershed. 30 The Act also gives TVA a broad power of eminent domain "to condemn all property that it deems necessary for carrying out the purposes of this chapter [the TVA Act]." The Act also provides for the disposal of lands acquired for specific purposes. Title 16 U.S.C. § 83 lc(k) provides four ways in which TVA may convey lands. The focus of this article is on Section 831c(k)(a). The language of this subsection was added to the Act in 1941 as a result of a compromise between the House and the Senate. 34 This language has not been amended since that time. It is noteworthy that the use of the word "shall" is directive, not permissive.
One other section in the Act also provides for disposal of public lands. Section 831dd provides that TVA may declare as surplus any lands "purchased by the Authority and not necessary to carry out plans and projects actually decided upon..." and in that event, TVA shall publicly auction such lands to the highest bidder. TVA has rarely selected this option.
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As discussed later in this article, it is the opinion of the author that TVA has already exceeded its congressional mandate on how it should convey real estate and that the Corporation continues a questionable land policy today. However, the courts have interpreted TVA's specific mandates broadly.
There is a paucity of legal decisions on this issue. As a result, it is necessary to review decisions which directly discuss TVA's right of eminent domain to take private lands for a public purpose and to examine how TVA has extrapolated the meaning of public purpose to the sale of public lands.
In 1944, in a case unrelated to TVA, the U.S. Supreme Court stated that "[e]very acquisition holding or disposition of property by the federal government, depends upon the proper exercise of a constitutional grant of power. The court reaffirmed that the Supremacy Clause of the 33. 16 U.S.C. § 831c(k)(a) (1994 marginal lands and agricultural and industrial development." '42 The Court determined that the Act empowered TVA to make contracts and purchase and sell property deemed necessary or convenient in the transaction of its business.
4 3 The crux of this decision is that the Court seemed to narrow the scope of judicial review of what is a "public purpose" where the Court believed Congress had spoken on the subject in the TVA Act. In his concurring opinion, Mr. Justice Reed argued that TVA had the right to take but faulted the majority for narrowing the scope of judicial review.
44
In a later case, Hardin v. Kentucky Utilities Co., the Court relented somewhat and held that a determination by the TVA Board was entitled to acceptance unless it lies outside the range of permissible choices contemplated by the statute. 4 5 The court upheld the TVA Board's decision regarding the extent of its service area to provide electricity, but signaled a 44 . Id. at 556 (Reed, J., concurring). "It is my opinion that the TVA is a creature of its statute and bound by the terms of that statute, and that its every act may be tested judicially by any party with standing to do so, to determine whether it moves within the authority granted to it by Congress. Of course, the legislature or administrative determination has great weight but the constitutional doctrine of the Separation of Powers would be unduly restricted if an administrative agency could invoke a socalled political power so as to immunize action against judicial examination.
ld. (Reed, J., concurring). The 1966-67 House Subcommittee Hearings are particularly revealing on what Congress was told about how TVA planned to use its public lands. As noted, these hearings were held for TVA to justify its continuing need for public funds and to report to Congress on the progress of its various dam and reservoir projects.
4 9 Although TVA reported on all twenty of its multipurpose dams, a great deal of testimony was heard regarding the Tellico Reservoir due to its controversy.
50
Chairman Wagner, while fielding questions from the subcommittee, touted the assets of Tellico for industrial and recreational development.
51
He justified the construction of Tellico by claiming that TVA expected a return of $10.9 million from future land sales emphasizing manufacturing 52 operations and shoreline development for recreation.
When questioned about land sales, the Chairman repeatedly stressed that the marginal lands around the shoreline were being acquired for private and public industrial and recreational development, depending on what the local community wanted.
53
Chairman Wagner placed heavy emphasis on industrial development and at did not describe plans for private residential development of the shoreline. 
Jd.
In 1976, the Sixth Circuit heard the condemnation lawsuit. 55 Citing United States, ex rel Tennessee Valley Authority v. Welch, and other decisions, the Sixth Circuit ruled that its power to examine whether land taken by TVA for a public purpose is extremely narrow. 56 The Court, therefore, deferred to the legislative history and avoided a factual analysis. The court relied upon the 1966 Hearing before the House Appropriations Committee in which TVA presented a written statement concluding that "the plan to acquire key lands for industrial and recreational development and resell them as demand for such property increases reflects the public purpose of the project. . . . ,57 (emphasis added). TVA could not have received a greater carte blanche.
A. TVA 's Application of "Public Purpose"
Since the virtual retreat of the federal courts from examining TVA's use of land for a public purpose, it is little wonder that the TVA Board has decided that public purpose is often what the Board says it is. Ten years after the Sixth Circuit's decision, TVA allowed the development of Tellico Village, a sprawling development over 4600 acres of shoreland sold to private persons as permanent residential homesites. 58 The Village contains two private golf courses, recreation center, fitness room, yacht and country club all accessible to property owners and their guests. 9 TVA had the audacity to name the various "neighborhoods" within the Village with the names of the historical Cherokee towns inundated by tons of water: Coyatee, Tanasi, Chota, Toqoa and others.
The streets in the Village all have Native American names as well.
6 1 To many Native Americans, such use of Indian names is insulting and amounts to "cultural appropriation. 62. "Cultural appropriation" is a term used to describe the taking of Indian names and places for use in a different context (such as street names, vehicles, athletic teams, etc.). This use predominantly occurs in residential developments or commercial culture of the racial majority. As a result of such appropriation, the cultural significance of the name shifts from the minority culture to dominant society. Thus, the minority culture becomes subsumed and "owned" by the majority.
[Vol. I TVA carefully notes on its public brochures that the narrow strip of land, "between the lakeshore property line and the water line of the reservoir, is public property."
63 Yet a non-resident is charged a higher recreational fee for fishing than a resident.
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How does the Tellico Village fit into the restrictions placed on TVA by Congress in Section 83 lc(k)(a)? "Person" is not defined in the TVA Act; therefore, the term can reasonably include any individual or group of individuals. Certainly the facilities of Tellico Village provide for recreation, boating, fishing, and swimming; but the sticking point is the sale of public land for exclusively private use. The homes in the Tellico Village exceed any notion of a summer residence.
Where is the congressional authority in the TVA Act to sell land taken from private persons by eminent domain for a public purpose, to private developers or private individuals for private residential use? There appears to be none unless TVA first declares the land surplus and sells to the highest bidder. TVA did not do this. Tellico is, however, only the tip of the iceberg. In 1997, in the face of an avalanche of protest from the public, environmental groups and Native Americans, the TVA Board removed the deed restrictions on a Special Warranty Deed given to the YMCA in 1963 for a camp on the shores of the Guntersville Reservoir in Alabama. 67 For several years, the YMCA had pled its case to TVA that the camp was in disrepair. 68 The only way the YMCA claimed it could raise the money for renovation was to sell 49.8 acres of its total 111 acres --land it had purchased from TVA to a private developer for construction of private residential homes. 69 The deed specifically mentions Section 83 1c(k)(a) as authority for the restriction that the property would be used exclusively for private recreational purposes and as a summer residence by the YMCA and its members, and for no other 70 purposes.
TVA lifted the deed restrictions and allowed the sale on two conditions. One, that the anticipated $1 million from the sale would go into a trust fund and be used solely for improvements to the camp; and two, that the sale serve a public purpose by aiding in the renovation of the YMCA's camp.71
Prior to lifting the restrictions, TVA's staff prepared an Environmental Assessment (EA), which received overwhelming public comment against the proposed sale. The final EA advised against the sale.
72 The 49.8 acres sold was forested, known to be the habitat of bald eagles during their winter migratory visits 73 and was removed from the public domain. The TVA Board, however, ignored its staff's recommendations and the protest of valley residents.
Other controversial shoreland in the TVA system is located on the Nickajack Reservoir in Tennessee. There, TVA is currently considering sales for private residential development. 74 The Nickajack proposal deserves a careful look. In many respects, the Nickajack development proposal bears a striking resemblance to the Tellico Village.
The Chief Dragging Canoe defied an overwhelming enemy, and he never surrendered himself or his warriors.
82 That defiance and determination is seen today in the grassroots environmental, citizen and Native American resistance which has come together in southeast Tennessee to oppose TVA's plans for the Nickajack shoreland development known as Little Cedar Mountain.
83
In early 1997, TVA announced plans to develop 740 acres of shoreland on the Nickajack Reservoir. After reviewing plans from several would-be developers, TVA chose a British cororation to develop a $100 million residential and recreational complex.
The initial plans called for 500 homes and cabins, 120-room resort lodge, an 18-hole golf course and a 300-slip marina.
85 TVA has explained the sale and long term lease as "trying to leverage private investment for public recreation."
But it becomes imperative to ask: What "public" is TVA seeking? How many members of the general public will be able to afford the fees to 
Making Appropriations tr
B. Analysis and Commentary
To the TVA's credit, the agency has done and continues to do an enormous good for the South as a region and to the Tennessee Valley in particular. To those who have lived in the Tennessee Valley all of their lives, it is easy to take for granted the many benefits derived from the TVA. It is not the purpose of this article to extol the virtues of the agency nor to discredit it.
In 1933, Congress mandated TVA to accomplish the six purposes in the Tennessee River watershed discussed in the Introduction, 88 supra. The Tennessee River watershed includes all of Tennessee and parts of Kentucky, Virginia, North Carolina, Georgia, Alabama and Mississippi. In the opinion of the author, TVA has accomplished all of the six purposes to various degrees of success.
Today, TVA manages 480,000 acres of public land including Land Between the Lakes (LBL). 89 Of those acres, 80 percent is allocated to recreation and resource conservation. 96 Today, TVA operates a total of 54 dams and reservoirs including 35 multipurpose dams on both the Tennessee River and its numerous tributaries.
A full 52 percent of 480,000 acres is located along 11,000 miles of shoreline. 92 the region." Residential land use, however, has stirred the ire of many people, activists and non-activists. It is both a legal and a policy question.
TVA's view seems to be that in an environment of declining federal funding for its non-power programs, expanded public recreation on some reservoirs is not economically feasible without a residential component. Regarding the proposal at Little Cedar Mountain (Nickajack Reservoir), TVA would allow portions of the tract to be developed for residential and/or commercial recreation use compatible with public recreation objectives by "leveraging private investment to develop the project., 9 7 Elsewhere, TVA spokespersons are quoted as saying "We have to by law get a fair return on the use of any of these lands;" 9 and "we're trying to maximize the value of this property."
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D. Public Land Management Values
Maximizing returns or yields on property, or planning for a "fair return" for use of property may be good business and smart planning for a forprofit corporation, but TVA is not a for-profit-corporation; it is a public corporation! The lands it manages are not private lands; they are publicly owned and paid for. The public and the local economy benefit greatly by these lands remaining in the public domain, rather than the private domain where only persons with enough money can take advantage of the recreation offered. Nothing in the philosophy of FDR suggests that his vision of a public corporation 10 0 would or could legally take lands by eminent domain ostensibly for a public purpose and later sell them to private developers for a profit far beyond their original cost. That is hardly a "fair return." It is, in fact, "maximizing the value" of the property.
1 0 1
Of course, TVA has its supporters. The Corporation paid to the State of Tennessee $169.8 million in 1997 as payments in lieu of taxes for sales of electricity, part of which goes to counties in which public lands are located.
1 0 2 However, the speculation of getting additional property and sales tax dollars from private development of public lands seems to whet the appetite of county governments. For example, Marion County's lawmakers and other businessmen support the Little Cedar Mountain proposed development, claiming a need for a larger tax base for new schools and new growth.
1 0 3 The legitimacy of removing public property from the public domain for the benefit of a single county, however, is questionable. TVA would likely respond that the private investment would legitimately fund more recreation, private and public; therefore, the ends justify the means. But do they? How much public land will be required to justify the insatiable desire for a larger tax base or for more private investment? What are TVA's limitations?
E. Application of the TVA Act
The TVA Act has been amended 19 times through 1997, but the provision dictating how TVA may dispose of public lands held in the name of the United States has not been amended since 1941.104 How that amendment came about has been discussed, but how should it be applied 57 years later is the question remaining When asked to describe TVA's vision of land management today, Mr. Hernandez said that the vision is the same as it was in 1933.105 That vision, he stated, was to support all of the objectives declared by Congress and to consider what the public wants: an "integrated resource management vision with emphasis on environmental sensitivity." 10 6 It is logical that if the vision in 1998 is the same as 1933, the language of the Act must be honored too. A careful reading of 16 USC 831c(k)(a) does not define the sale of public lands for private residential development as a component of recreation, public or private. A warranty deed to a private investor for development of private residential homesites on the shoreland of a TVA reservoir, regardless of the anticipated revenue, far exceeds any common understanding of the term "summer residence" or "pleasure resort." Certainly, the several thousand permanent homesites already in existence on the Tellico Reservoir are not "summer residences."
Additionally, the author has searched the TVA Act for any reference or requirement that TVA "maximize the value" 10 9 of its public lands or that it must "get a fair return on the use of any of these lands." dams, reservoirs, and other business. 1 That language is certainly vague enough to allow TVA to pump private investment dollars back into recreation or for most anything; but again, there is no suggestion that TVA is required as a matter of law, to achieve a stated return.
F TVA 's New Vision is Not Acceptable
Congressman Bob Clement, Democrat from Tennessee and a former member of the TVA Board of Directors, believes that "TVA should do all it can to avoid the sale of public lands for personal or private commercial and residential development," but refrained from stating that to do so would be outside its Congressional authority. 114 Congressman Clement acknowledged that TVA has deeded or transferred land for residential development, but stated strongly:
• . . there must be an open forum where members of surrounding communities and various stakeholders can voice their opinions before the TVA Board of Directors.
TVA is a public entity. Any decision to transfer public property to private owners must be seriously contemplated. Public support is a crucial element. As public servants, the TVA Board of Directors should adhere to the will of the people.
115
Adherence "to the will of the people," however, does not appear to be the direction of the Board of Directors. The opposition is overwhelmingly against the proposed Little Cedar Mountain development, not unlike earlier public opposition to lifting covenants and restrictions running with the land on the 1963 YMCA deed on Guntersville Reservoir, Alabama.
116
Newspaper articles from nearby communities routinely criticize the proposed development.li1 For the past two Septembers, environmentalists and Native Americans have held a seven-mile march and demonstration protesting the project. 118 In April, 1998, 11 organizations met in Nashville and formulated a Tennessee Valley Stakeholders Group that expanded to 44
• . 119 member organizations.
These organizations met three times within one month, and in May, 1998, produced a consensus document advising Congress of five principles or recommendations that are important to the future of TVA's non-power generations programs regardless of the funding In 1963, President John F. Kennedy created the Land Between the Lakes National Recreation Area "to demonstrate how an area with limited timber, agricultural and industrial resources could be converted into a recreation asset that would stimulate economic growth in the region."
124 TVA opened LBL in 1964 and today touts it as a focal point of a $500 million tourism industry.
125
Yet in November, 1995, TVA produced a document for public comment which proposed to sell or lease lands for private residential developments and commercial recreation in the LBL.
6
The public outcry was immediate. In the years following that publication, a vocal group of citizens, most descendants of those who were moved off the land by eminent domain, organized to prevent the conversion of LBL to private residential use and commercial development. 1995) (on file with author). 127. The group adopted the name "Concept Zero Task Force" and has a website at: www.apex.net/lblcrisis/index.html#home. The organization is a non-profit corporation with officers and members from Kentucky and Tennessee. One of the chief spokesmen for the group is David L. Nickell
105'
h Congress, S.2237 was made a part of the huge Omnibus Appropriations Bill and included language to the effect that LBL would be transferred to the Department of Agriculture and made a part of the National Forest System, if the Congress did not appropriate at least $6
• . 128 million to TVA for LBL. Fortunately, TVA received the appropriation for 1999.
G Adherence to the Will of the People
TVA was created in the New Deal era and worked as an efficient mechanism for over 60 years contributing significantly to the rural South's rise from economic despair to prosperity. In the mid 1980's, TVA appears to have launched its own New Deal.
TVA began utilizing private investment to fund recreation by attempting to unburden itself of certain public lands. However, that new vision is not the vision of old, nor does it have statutory support. The public lands of the Tennessee Valley are dear to its residents, and those lands have become a battlefield.
In 1998, TVA engaged in land management planning of 20,000 acres of the Melton Hill, Boone and Tellico Reservoirs.
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Given the clear displeasure expressed by hundreds (if not thousands) of Tennessee Valley residents over TVA's "New Deal" of selling and leasing public lands, TVA would be well advised to follow the leadership of Congressman Bob Clement and others who have strongly suggested the TVA Board should not only provide a forum for surrounding communities and diverse stakeholders in the Valley, but actually listen to them and "adhere to the will of the people."
That same advice applies to the Tennessee Valley States' Congressional delegation as they confront the current trend in Congress to eliminate all funding of TVA's land and water management programs.
who "lost a six generation farm dating to the Revolutionary War" when TVA acquired the land as part of LBL. Interview with David Nickell (Sept. 7, 1998).
H.R. 4328, Making Omnibus Consolidated and Emergency Supplemental Appropriations
,br Fiscal year 1999, pp Hl1127 Hl1131; Title V Land Between the Lakes Protection Act, Section 541 (S. 2231). Another 12,800 acres of TVA land south of LBL near Columbia, Tennessee was proposed as the Columbia Dam and Reservoir in the late 1970's. However, issues involving certain endangered mussels in the Duck River below the proposed dam and other issues caused TVA to reevaluate the project and conclude that the benefit to cost ratio would be less than 1:1. TVA then decided not to complete the project. approximately 100 miles northwest of Nashville.
Archaeological findings at Eva suggests that the people consumed large quantities of mussels, deer and nuts. Here, as at Eva, the diet consisted of game animals and mussels as evidenced by the large quantities of discarded shell heaps called ,,middens.,,134
In 1990, an archaeological team from the University of Alabama, hired by TVA, performed an archeological assessment of cultural resources on the
Little Cedar Mountain property. Based on the University of Alabama assessment, TVA has declared the site to have no cultural significance even though the survey did find in two of its seven prehistoric lithic sites, "Archaic material ranging from LeCroy to Cotaco Creek style projectile points." ' 136 That assessment has been sharply criticized by Evans and Wilkey, who conducted their own independent archaeological survey and the second largest of the five lower towns of the Cherokees." 146 Evans believes, based on his familiarity with Cherokee burial customs during this period, it is "highly likely" that unmarked graves exist on the property near 147 ancient home sites.
The Cherokees and other Native Americans were removed from Tennessee and Georgia beginning with the Removal Act of 1830. This Act gave the President authority to make treaties with Indian tribes east of the Mississippi River exchange their land for other land in Indian Territory, now Oklahoma.
148
To date, TVA continues to ignore the findings and expertise of cultural anthropologist and archaeologist Raymond Evans, a native Tennessean. TVA's position is that it has not paid Evans for his survey of the property and thus his opinions are his own.149
C. TVA 's Actions and Responsibilities
The controversy that has swirled over TVA's proposed development of the Little Cedar Mountain property is only a small part of the bigger picture. All over Tennessee, whether on public land or not, development is beginning to encroach on lands heretofore shunned for more choice locations. In Middle Tennessee, commercial and residential development is now moving to the alluvial flood plains along the major rivers and tributaries, resulting in frequent uncovering of Indian burial sites and often entire villages. 15 The Federal laws (NAGPRA and others) 151 designed to protect cultural resources on public lands and Indian lands, do not apply on private lands except in narrow circumstances.
Additionally, the archaeological laws of Tennessee are prejudicial against Native Americans because the law does not protect cultural sites from being opened and the contents removed. It is these insults to Native American culture which have given rise to vocal groups composed mostly of persons with some degree of Native American blood.
These groups are effectively making their presence known in the Tennessee Valley. Public lands in the control of TVA are sacred to the residents of the Tennessee Valley and are worth fighting for; the Indian burial sites and other cultural resources on these lands are no less sacred.
Officially, TVA declares its cultural resources program protects any site identified within the boundaries of its 480,000 acres. 154 The program is designed to identify, evaluate, and preserve historic and archaeological resources; protect such resources from looting, vandalism, and erosion; and protect Native American sites. 155 It is undeniable, however, that TVA inundated the ancestral home of the Cherokee nation when it dammed and built the Tellico Reservoir on the Little Tennessee River over the strenuous objections of the Cherokees. Prior to the actual flooding, numerous Native American gravesites were opened and the remains given to the University of Tennessee. 156 According to Evans, the University did repatriate to the Eastern Band Cherokees from Qualla Boundary, North Carolina, all of the remaining and funerary objects identified as Cherokee, but more have been retained because no federally-recognized tribe has come forward demanding repatriation. 15 7 There are local newspaper accounts of pot hunters coming onto public lands and digging into burial sites, throwing out bones, and taking property and arrowheads in the Nickajack Reservoir and public and private lands on Moccasin Bend across the river from Chattanooga, Tennessee.
58 These accounts have sickened and enraged members of the Chattanooga-InterTribal Association (CITA) and state officers.
159 TVA, to its credit, has issued warnings to persons caught digging into burial sites around the not have standing to challenge the opening of ancient Indian graves and removal of the remains because they cannot prove consanguinity to the person buried. There are efforts under way to change these laws. [Vol. I
• • • 160
Nickajack Dam and requested an FBI investigation; however, there have been no prosecutions. 161 Ironically, relic-hunters have complained that they have the right to go onto public lands, dig into the dirt and take whatever they find. 162 Relic-hunters have criticized TVA's new authority granted in a 1994 amendment to the TVA Act, to police TVA's lands and reservoirs and enforce federal law. 163 Clearly they are ignoring NAGPRA and other aforementioned federal laws protecting Native American artifacts and other historic properties.
D. The First Nations 'Response
The Native American reaction to federal, state and private desecration of Indian burial grounds has already been discussed in this article. However, tribes are at last making formal declarations and demands for respect for their sacred burial sites and culturally sensitive resources. On July 10, 1998, the Five Civilized Tribes of Oklahoma (the Cherokee, Chickasaw, Choctaw, Muskogee Creek and Seminole Nations) representing 300,000 Native people nationwide and acting through its Inter-Tribal Council, formally issued Resolution 98-28 captioned NAGPRA Policy Statement. 164 "Recognizing and affirming the sovereignty of each member nation," the document itemizes a consensus agreement among the five Tribes.
165 Noteworthy principles include (1) the recognition that federal, states and private landowners who now occupy the ancestral homes treat graves and sacred resources as spoils, "thus defiling, desecrating, demoralizing and dehumanizing Native American Peoples;" (2) an affirmation that the Tribes "did not abandon our ancestral/relatives' graves and sacred sites" but the forced removal prevented the visitation, preservation and protection of those sacred sites throughout all of the Southeastern states and Oklahoma; (3) an agreement and affirmation that "by the preponderance of geographical, kinship, biological, archaeological, anthropological, linguistic, folklore, oral tradition and historical evidence, we share the Southeast region of the United States;" (4) an agreement and affirmation to actively pursue human remains and culturally-sensitive artifacts of the Southeast cultures now in various repositories; (5) agreement and affirmation to support and defend sacred burial sites of ancestors and relatives "who by consanguinity, we claim a shared group identity which can be reasonably traced to historic and prehistorical 'Paleo cultures;"' (6) an agreement and affirmation that a two foot perimeter around the skeletal remains and funerary objects constitute part of a person, and any cleaning or washing of bone fragments or articles is a violation of human rights; and (7) an affirmation "separately and as a whole agree to claim 'Culturally Unidentifiable' Native American human remains and other cultural items from the Southeastern United States" and "designate a tribe or repository for temporary management of human remains or culturally-sensitive materials until a reasonable determination of cultural affiliation can be established .... 166 These agreements and affirmations are certainly welcomed and long sought by activists, Indian and non-Indian, in the Southeast and in the Tennessee Valley. However, one should not lose sight of the fact that the traditions of Andrew Jackson still remain strong in this region, and "Old Hickory" is an honored man in the dominant culture. Achieving the policies and recognition sought by the Inter-Tribal Council will not be easy and will require a willingness to challenge the status quo in the halls of legislatures and in the courts. Hopefully, the power in the strongly worded Resolution will not fade and its message shall be pursued vigorously.
CONCLUSION
The United States Supreme Court has said that Congress makes the rules on how and under what condition land owned by the United States is transferred or disposed. The Court has given TVA broad discretion to carry out the mandates of Congress, and confirmed that TVA may acquire marginal lands to meet its multiple purposes. TVA did that but more recently the agency has stretched its broad authority and unilaterally declared that the sale of some of those marginal lands to private developers is permissible because it may "leverage private investment for recreation.", 167 Nothing in the TVA Act passed by Congress in 1933 or since authorizes TVA to sell its public lands along reservoirs to developers for private residential development to finance the opportunity for recreation or any other benefit. Congress laid out the rules for how TVA may dispose of its 166 . Many other and related agreements are powerfully declared in this document, but space limitations prevent a recitation of the entire Resolution. 167 . Hernandez, supra note 35.
[Vol. I lands in 1941, but private residential development as a "component" of public recreation is not among the choices. Furthermore, the overwhelming voice of the users of TVA public lands have cried in unison, "No!" TVA is well advised by Congressman Bob Clement to listen to the Valley residents and "adhere to the will of the people." 168 Another equally important duty of TVA and each of its watershed states is the recognition, protection and preservation of the rich Native American cultural heritage, which has played a prominent role in the history of the Region. TVA has an obligation from which it cannot retreat, to protect cultural resources on public lands including federal prosecutions of violators. Furthermore, now that the Inter-Tribal Council of the Five Civilized Tribes has forthrightly stated a claim of consanguinity by shared group identity with the remains of their Indian ancestors, it is incumbent upon TVA, as a trustee of federal lands, to meet with representatives of the Council as sovereigns and resolve the many issues sensitive to First Nations, primarily respect for their ancestral lands and sacred sites. This is particularly imperative if TVA persists down the path of selling public lands.
In its rich history, TVA has greatly promoted the South. In recent times, however, TVA has become embroiled in power-generation versus nonpower generation issues and has forgotten its most treasured ally: the Tennessee Valley resident who is the user of its public lands and the beneficiary of its public policies. TVA has lost touch with its statutory mandates and the people it was created to benefit. Although this distance does not have to be fatal, it does need serious attention.
